9 FAM 42.32(d)(1) Notes Employment-based
Fourth Preference Religious Workers

9 FAM 42.32(d)(1) N1 Determining Special Immigrant
Status

(TL:VISA-54; 2-28-92)

Applicants who would previously have been classified as special
immigrants will still have to establish their eligibility for status under INA
101(a)(27)(C) , but will no longer be so classified for visa purposes. They
must also be the beneficiary of a petition according employment-based
fourth preference classification. It should be noted that the sole criterion for
approval of such a fourth preference petition is establishment of
qualification as a special immigrant. The Related Statutory Provisions set
forth the statutory description of qualifications for special immigrant status
under INA(27)(C) .

9 FAM 42.32(d)(1) N2 Possible Qualification Under
Other Employment- Based Categories

(TL:VISA-54; 2-28-92)

Inasmuch as special immigrants are now subject to numerical limitation,
there is no reason applicants who might meet the description of a special
immigrant (such as a religious worker), but are also able to qualify for
classification in some other immigrant category, should not apply in
whatever classification is most advantageous. There may also be aliens
engaged in religious work who do not meet the criteria of INA 101(a)(27)
and thus fourth preference but could possibly qualify for classification in
some other category.

9 FAM 42.32(d)(1) N3 Alien Must be Authorized by
Denomination With Bona Fide Organization in United
States

(TL:VISA-54; 2-28-92)

INS regulations require evidence of the bona fides in the United States of
the employing organization in support of the petition, including proof of the
denomination’s tax exempt status. INS may also require evidence of the
organization’s assets and methods of operations and the organization’s
papers of incorporation under applicable state law in appropriate cases.
Approval of the petition will therefore constitute proof of the bona fides of
the U.S. organization.






Aliens applying for special immigrant status under INA 101(a)(27)(C)
must demonstrate that their services are needed by a religious
denomination in the United States. INS will base its assessment on whether
this requirement is met on the following factors:

(1) The number of ministers and staff currently serving the particular
church (i.e., has the number diminished or increased?);

(2) The size of the congregation (i.e., has the congregation significantly
increased?);

(3) The specific duties which the alien will be undertaking (i.e., has the
church grown or diversified to the extent that additional staff is needed?);

(4) Prior experience of the alien relating to the specific duties to be
undertaken (i.e., if the petitioning church needs a youth minister,
administrator, etc., does the alien have the required background?); and

(5) Whether or not the church previously had the services of a minister
or staff to perform the duties which the alien is to be undertaking, and if not,
what circumstances have created a “need” for the alien’s services (i.e., an
increase in the size of the congregation or additional responsibilities placed
upon the current minister or staff).

9 FAM 42.32(d)(1) N5 Alien Entering United States Solely
to Carry Out Ministerial Vocation or Other Religious
Work

(TL:VISA-54; 2-28-92)

Aliens seeking special immigrant classification under INA 101(a)(27)(C)
must demonstrate that they will be entering the United States to perform
duties associated with a religious occupation or vocation.

9 FAM 42.32(d)(1) N5.1 Ministersof Religion
(TL:VISA-54; 2-28-92)

Ordination of ministers chiefly involves the investment of the individual with
ministerial or sacerdotal functions, or the conferral of holy orders upon the
individual. If the religion does not have formal ordination procedures, there
must be other evidence that the individual has authorization to conduct
religious worship and perform other services usually performed by
members of the clergy. In all cases, there must be a reasonable connection
between the activities performed and the religious calling of the minister.
The term does not include a lay preacher not authorized to perform such
duties.















